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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA

SAVANNAH DIVISION

TROY ANTHONY DAVIS, )
Petitioner, )
)

VS. ) Civil Case No.
)
HILTON HALL, Warden, )
Georgia Diagnostic Prison, )
Respondent. )

SECOND PETITION FOR WRIT OF HABEAS CORPUS
BY A PERSON IN STATE CUSTODY

Comes now the Petitioner, TROY ANTHONY DAVIS, by and through
undersigned counsel, and invokes this Court’s jurisdiction pursuant to 28 U.S.C. §
1331 and 28 U.S.C. § 2254.

This iouetition follows the form established by the Model Form for Use in
Applications for Habeas Corpus under 28 U.S.C. § 2254, prescribed by the Rules
Governing § 2254 Cases in United States District Courts. It pleads Petitioner’s
claim for relief and alleges the constitutional error raised. In conformity with the
form and practice, the petition does not make detailed legal argument, address
procedural issues or affirmative defenses that the Respondent may choose to raise,
or analyze in any detail the state court decisions under the provisions of 28 U.S.C.
§ 2254(d) and (e). Petitioner shall respond in memoranda of law to any procedural

issues the Respondent may raise as affirmative defenses and shall submit briefing




on the merits of the claims properly before the court which will include analysis
under § 2254(d) and (e).

This petition states claims that have been raised in state courts in exhaustion
of state remedies. The investigation and research of Petitioner’s case continues,
and he may seek permission of the Court to amend, correct or modify the claims
based upon the result of this continued investigation and research.

Petitioner is indigent and was so found by the Georgia state courts during
trial, direct appeal and state post-conviction proceedings. Petitioner requests leave
to proceed in forma pauperis in this proceeding via motion filed herewith.

Petitioner seeks relief in the form of an order granting the writ of habeas
corpus as to his conviction and death sentence, and granting all other relief which
the Court may deem just, proper and equitable. Petitioner contends that the state
courts’ findings are contrary to and/or an unreasonable application of clearly
established federal law as determined by the United States Supreme Court;
involved an unreasonable determination of the facts in light of the evidence; and/or
involved the unreasonable and arbitrary denial of relief, See 28 U.S.C. § 2254(d);

Williams v. Taylor, 120 S.Ct. 1495 (2000).

PROCEDURAL HISTORY

On August 28, 1991, Mr. Troy Anthony Davis was convicted of murder, two

counts of aggravated. assault, two counts of obstruction of a law enforcement




officer, and possession of a firearm during the commission of a felony. Mr. Davis,
who has unwaveringly asserted his innocence of these charges, was sentenced to
death on August 30, 1991. After the convictions were affirmed by the Supreme
Court of Georgia, Davis v. State, 263 Ga. 5 (1993), the United States Supreme
Court denied certiorari, Davis v. Georgia, 510 U.S. 950 (1993), and the trial court
signed Mr. Davis’ death warrant.

Mr. Davis sought habeas corpus relief in the Superior Court of Butts County,
Georgia. A stay of execution was granted on March 15, 1994, and an evidentiary
hearing scheduled. Mr. Davis moved for a continuance due to the resignation of
his counsel at the Georgia Resource Center, which had lost most of its federal
funding. The state habeas court denied the motion, but the Georgia Supreme Court
reversed. Davis v. Thomas, 266 Ga. 835 (1996). The Butts County Superior Court
ultimately held an evidentiary hearing on December 16, 1996.

The state habeas hearing did not address actual innocence, prosecutorial
misconduct or failure to investigate, but instead focused on ineffectiveness of
sentencing and appellate counsel and the unconstitutionality of electrocution. Mr.
Davis’ habeas counsel submitted only six affidavits containing evidence supporting
his innocence, and the state habeas court denied his habeas petition without

considering the affidavits. Davis v. Turpin, No. 94-V-162 at 4 (September 9,




1997); R-44 at 38. The Georgia Supreme Court affirmed. Davis v. T urpin, 2736
Ga. 244 (2000).

On December 14, 2001, Mr. Davis filed a petition for writ of habeas corpus
in the United States District Court for the Southern District of Georgia. In his
motion for an evidentiary hearing, Mr. Davis introduced twenty-one affidavits, all
executed since the time of his trial and bearing on his actual innocence and on the
unconstitutional actions by which his convictions had been obtained. The District
Court declined to review any of this evidence, and denied the motion for an
evidentiary hearing.! R-44 (3/10/03). The District Court also denied Mr. Davis’
motion to hold the federal habeas proceedings in abeyance pending resolution of
further state court proceedings and renewed motion for an evidentiary hearing. R-
50 (4/14/2004). The District Court then denied Mr. Davis’ petition for habeas
corpus, again declining to review his actual innocence claim, R-51 (5/13/2004),
denied his motion to alter and amend judgment, R-55 (6/3/2004), and denied his
motion for a certificate of appealability. R-60. This Court granted Mr. Davis’

application for a certificate of appealability on September 17, 2004. R-62.

" For the sake of brevity and clarity, Mr. Davis will refer to the Troy Davis Trial
Transcript as T. at __; the Preliminary Hearing Transcript at PH at __; All affidavits filed with
the District Court are located in the relevant tab number of the Appendix as App. . Mr. Davis
will refer to the record by Docket and page number as R~ at .




Subsequently, Mr. Davis’ appeal was denied by this Court. Davis v. Terry, 465
F.3d 1249 (11th Cir. 2006). A petition for certiorari was later denied by the United
States Supreme Court. Davis v. T erry, 127 S.Ct. 3010 (2007).

Immediately after his federal habeas appeals, Mr. Davis filed for an
Extraordinary Motion for New Trial provided for under Georgia law. The trial
court rejected Mr. Davis’ motion and refused to hold an evidentiary hearing, citing
procedures that categorically reject recantation evidence without regard to its
substance or credibility. A bare majority of the Supreme Court of Georgia
affirmed, finding that an evidentiary hearing was unnecessary because State
procedural rules for Extraordinary Motions for New Trial bar recantations unless
extrinsic evidence shows that each recanting witness’ trial testimony was the
“purest fabrication.” Davis v. State, 283 Ga. 438 (2008). The court examined Mr.
Davis’ non-recantation evidence piecemeal and without reference to the
cumulative effect of all of the evidence.

A petition for writ of certiorari was filed in the United States Supreme Court
on July 14, 2008 from the order of the Georgia Supreme Court affirming dismissal
of the Extraordinary Motion for New Trial. The Supreme Court issued a Stay in
the case on September 23, 2008, and subsequently denied certiorari on October 14,

2008.




CLAIM FOR RELIEF

MR. DAVIS IS INNOCENT AND HIS EXECUTION
WOULD VIOLATE THE EIGHTH AND FOURTEENTH
AMENDMENT

All other allegations in this petition are incorporated into this claim by
specific reference.

Mr. Davis’ conviction and death sentence are in violation of his federal
constitutional rights to due process and freedom form cruel and unusual
punishment as guaranteed by the Eighth and Fourteenth Amendments because he
can make a truly persuasive demonstration that he is actually innocent. See
Herrera v. Collins, 506 U.S. 390, 417 (1993) (assuming that a “truly persﬁasive
demonstration of actual innocence made after trial would render execution of a
defendant unconstitutional”); House v. Bell, 126 S.Ct. 2064, 2068 (2006) (same);
Schlup v. Delo, 513 U.S. 289, 314 n. 28 (1995) (same).

Troy Davis is innocent of the murder of Officer Mark MacPhail. Since trial,
seven of the State’s key witnesses against Mr. Davis have recanted their testimony.
Moreover, new evidence now points to Sylvester Red Coles as the man who
murdered Officer MacPhail. Mr. Davis has sought to have his compelling new
evidence of innocence heard in state court to no avail. A bare‘ majority of the
Supreme Court of Georgia affirmed the trial court’s summary denial of Mr. Davis’

extraordinary motion for new trial. Davis v. State, 283 Ga. 438 (2008). Mr. Davis’




execution in light of new evidence concerning his innocence® is constitutionally
intolerable. Mr. Davis prays that this Court will finally ensure that Mr. Davis’
evidence is heard.

All of the State witnesses -- save Red Coles and Steve Sanders who first
identified Mr. Davis at trial -- have recanted their testimony, claiming police
coercion or questionable interrogation tactics (e.g., showing the witness a single
photo Mr. Davis and asking if he was the shooter). Five new witnesses have now
implicated Coles, not Troy Davis, in the murder of Officer MacPhail. One of these
eyewitnesses has sworn that he was near the crime scene and saw Red Coles shoot
MacPhail. Another witness states she saw Coles hiding a gun in an empty house
soon after the shootings. Three additional witnesses have stated that, since trial,
Red Coles has admitted to killing Officer MacPhail and escaping punishment.

The only remnants of the State’s case against Petitioner are the self-serving
testimony of Red Coles and the Steve Sanders’ dubious in-court identification of

Mr. Davis that occurred two years after the crime.’ In light of this evidence no

? Mr. Davis has set forth in detail the new evidence supporting his claim of actual
innocence in his Second Petition for Writ of Habeas Corpus.

* As of the date of this application, Mr. Davis’ counsel has been unable to interview M.
Sanders. Sanders’ police statement on the night of the shooting states that he would not
“recognize the shooter” contradicted his testimony two years later when he identified Mr. Davis
for the first time at trial.




reasonable factfinder would determine that Mr. Davis was guilty beyond a

reasonable doubt.

A. Mr. Davis’ New Evidence Shows that He Is Innocent

Since Mr. Davis’ trial, substantial evidence has surfaced that shows not only
that Troy Davis is innocent, but that Sylvester “Redd” Coles murdered Officer
MacPhail. Mr. Davis’ new evidence contains recantations from every prosecution
witness that the jury could have found credible, as well as new witnesses
identifying or implicating Coles as the shooter.

In the early morning hours of August 19, 1989, Officer Mark MacPhail was
murdered in a parking lot in Savannah, Georgia. The incident started when
Sylvester “Red” Coles began harassing a homeless man (Larry Young) for a beer
while Davis and others watched quietly from a distance. See T. at 798-99, 902-03.
Coles picked a fight with the homeless man outside of a pool hall where Mr. Davis
and his friends had spent the evening,

Red Coles — consistent with his reputation in the neighborhood — verbally
harassed and chased Larry Young to a nearby Burger King parking lot where the

victim, Officer MacPhail, was working. Troy Davis and his friends heard the
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commotion and silently followed the scuffle.* In the parking lot, Red Coles dug
into his pants for a gun and exclaimed to the Young: “You don’t know me, don’t
walk away from me, I’ll shoot you” and began digging in his pants for a gun. T. at
799, 825, 845, 878-880; see also Georgia Attorney General’s 2007 Brief in
Opposition to Petitioner’s Writ of Certiorari to the U.S. Supreme Court at p. 18;
2008 Brief in Opposition at p. 23 (stating Coles threatened to shoot Young while
digging into his pants).

Moments after Red Coles threatened to shoot him, Larry Young was struck
on the head with a pistol and yelled for the police.” Officer MacPhail responded to
Young’s cry for help and was shot dead with a .38 caliber revolver by the same
man who — as all witnesses agree — had, moments earlier, pistol-whipped Larry
Young. T.at915-918.

An hour before Officer MacPhail was killed in the parking lot of the
Greyhound bus station, Michael Cooper was shot when the car in which he was
riding came under fire in Savannah’s Cloverdale neighborhood. Shell casings

found near the car shooting matched a casing found by a homeless man near the

* Both Larry Young and Red Coles testified that neither Troy Davis nor D.D. Collins ever
uttered a word to Young, much less threatened or argued with him. T. at 937, 935- 936, 825;
P.H. at 114.

> T. at 802-803, 907-13, 1422-23.
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