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IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

TROY ANTHONY DAVIS,
Petitioner,

V. CAPITAL CASE

Case No.

HILTON HALL, Warden
Georgia Diagnostic Prison,
Respondent.

APPLICATION FOR PERMISSION TO FILE A SECOND
PETITION FOR WRIT OF HABEAS CORPUS IN THE DISTRICT COURT
AND MOTION FOR STAY OF EXECUTION

Petitioner, Troy Anthony Davis, by and through undersigned counsel
respectfully moves this Honorable Court, pursuant to 28 U.S.C. § 2244(b)(3), for
an order authorizing the United States District Court for the Southern District of
Georgia to consider a second habeas corpus petition based upon actual innocence!
and for an order staying his execution which is currently scheduled for Monday,

October 27, 2008 at 7:00 p.m.

' Mr. Davis’s Second Petition for Writ of Habeas Corpus and an Appendix
to the Second Petition is submitted with this Application. Mr. Davis relies upon
those documents as support for this Application.




TROY DAVIS IS INNOCENT

Troy Davis is innocent of the murder of Officer Mark MacPhail. Since trial,
seven of the State’s key witnesses against Mr. Davis have recanted their testimony.
Moreover, new evidence now points to Sylvester Red Coles as the man who
murdered Officer MacPhail. Mr. Davis has sought to have his compelling new
evidence of innocence heard in state court to no avail. A bare majority of the
Supreme Court of Georgia affirmed the trial court’s summary denial of Mr. Davis’
extraordinary motion for new trial. Davis v. State, 283 Ga. 438 (2008). He now
faces execution despite his compelling evidence of innocence.  Mr. Davis’
execution in light of new evidence concerning his innocence? is constitutionally
intolerable. Mr. Davis prays that this Court will finally ensure that Mr. Davis’
evidence is heard.

All of the State witnesses -- save Red Coles and Steve Sanders who first
identified Mr. Davis at trial -- have recanted their testimony, claiming police
coercion or questionable interrogation tactics (e.g., showing the witness a single
photo Mr. Davis and asking if he was the shooter). Five new witnesses have now
implicated Coles, not Troy Davis, in the murder of Officer MacPhail. One of these

eyewitnesses has sworn that he was near the crime scene and saw Red Coles shoot

? Mr. Davis has set forth in detail the new evidence supporting his claim of
actual innocence in his Second Petition for Writ of Habeas Corpus.
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MacPhail. Another witness states she saw Coles hiding a gun in an empty house
soon after the shootings. Three additional witnesses have stated that, since trial,
Red Coles has admitted to killing Officer MacPhail and escaping punishment.

The only remnants of the State’s case against Petitioner are the self-serving
testimony of Red Coles and the Steve Sanders’ dubious in-court identification of
Mr. Davis that occurred two years after the crime.” In light of this evidence there -
is no reasonable factfinder would determine that Mr. Davis was guilty beyond a

reasonable doubt.

NO COURT HAS HEARD HIS NEW EVIDENCE OF INNOCENCE

Following his state direct appeals and collateral review, Mr. Davis filed a
federal petition for writ of habeas corpus in 2001, arguing that his innocence
evidence allowed the habeas court to review his otherwise-defaulted constitutional
claims. The habeas court refused to examine Mr. Davis’ innocence claim or grant
an evidentiary hearing. This Court affirmed the habeas court’s decision, holding
that habeas courts may reach the merits of constitutional claims without an

examination of a petitioner’s innocence claim.

* As of the date of this application, Mr. Davis’ counsel has been unable to
interview Mr. Sanders. Sanders’ police statement on the night of the shooting
states that he would not “recognize the shooter” contradicted his testimony two
years later when he identified Mr. Davis for the first time at trial.
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Immediately after his federal habeas review was completed, Mr. Davis filed
for an Extraordinary Motion for New Trial provided for under Georgia law. The
trial court rejected Mr. Davis’ motion and refused to hold an evidentiary hearing,
citing procedures that categorically reject recantation evidence without regard to its
substance or credibility. A bare majority of the Supreme Court of Georgia
affirmed, finding that an evidentiary hearing was unnecessary because State
procedural rules for Extraordinary Motions for New Trial bar recantations unless
extrinsic evidence shows that each recanting witness’ trial testimony was the
“purest fabrication.” The court examined Mr. Davis’ non-recantation evidence
piecemeal and without reference to the cumulative effect of all the evidence.

MR. DAVIS’ EXECUTION IS CONSTITUTIONALLY INTOLERABLE

Having exhausted state court remedies, Mr. Davis believes that he is entitled
to federal habeas relief as his execution in light of the new evidence of innocence
would violate the Eighth and Fourteenth Amendments. Society recoils at State
execution of an innocent person. Such a barbaric act is “at odds with
contemporary standards of fairness and decency”, Spaziano, 468 U.S. at 465, and
would be “bound to offend even hardened sensibilities.” Rochin, 342 U.S. at 172.
As Judge Learned Hand recognized, our justice system in fact is “haunted by the
ghost of the innocent man” executed. Charles E. Silberman, Criminal Violence,

Criminal Justice 262 (1978); see also Pulley v. Harris, 465 U.S. 37, 68 (1984)
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(“The execution of someone who is completely innocent ... [is] the ultimate
horror case.”) (Brennan, J., dissenting) (quoting John Kaplan, The Problem of
Capital Punishment, 1983 U. Ill. L. Rev. 555, 576) (internal quotations omitted).
The “natural abhorrence civilized societies feel at killing” an innocent person,
Ford, 477 U.S. at 409, requires that the law remove that possibility as much as is
humanly possible. The Fourteenth Amendment provides protection so that “no
person can be punished criminally save upon proof of some specific criminal
conduct,” Schad v. Arizona, 111 S. Ct. 2491, 2497 (1991), beyond a reasonable
doubt. See Jackson v. Virginia, 443 U.S. 307 (1979). A vast array of due process

protections helps to assure that no innocent person is convicted of a crime.*

* See, e.g., Coy v. Iowa, 487 U.S. 1012 (1988) (defendant has the right to
confront witnesses against him); Taylor v. Illinois, 484 U.S. 400 (1988) (defendant
has right to present witnesses in his own defense); Strickland v. Washington, 466
U.S. 668 (1984) (defendant has right to the effective assistance of counsel); In re
Winship, 397 U.S. 538 (1970) (state must prove defendant's guilt beyond a
reasonable doubt); United States v. Wade, 388 U.S. 218 (1967) (defendant has
right to counsel at post-indictment lineup); Brady v. Maryland, 373 U.S. 83 (1963)
(state has affirmative duty to disclose exculpatory evidence); In re Murchison, 349
U.S. 133 (1955) (defendant is entitled to a fair trial before impartial tribunal). It is
common (and tragic) knowledge that mistakes are made in criminal trials. “[OJur
system of criminal justice does not work with the efficiency of a machine--errors
are made and innocent as well as guilty people are sometimes punished. The sad
truth is that a cog in the machine often slips: memories fail; mistaken
identifications are made; those who yield the power of life and death itself — the
police officer, the witness, the prosecutor the jurors, and even the judge — become
overzealous in their concern that criminal be brought to justice.” Foreword, J.
Frank and B. Frank, Not Guilty 11-12 (1957). “[Alrriving at the truth is a
fundamental goal of our legal system,” United States v. Havens, 446 U.S. 620, 626
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Second, as a matter of substantive Eighth Amendment law, “a person who
has not in fact killed, attempted to kill, or intended that a killing take place or that
lethal force be used may not be sentenced to death,” Cabana v. Bullock, 474 U.S.
376, 386 (1986), and if such a sentence is imposed the “Eighth Amendment
violation can be adequately remedied by any court that has the power to find the
facts and vacate the sentence,” id. at 386, and “prevent the execution . ..” Id. at
390; cf. Tison v. Arizona, 481 U.S. 137 (1987).” The most basic equitable principle
is that courts must prevent a fundamental miscarriage of justice. Cf. McCleskey v.
Zant, 111 S. Ct. 1454, 1471 (1991). The execution of an innocent person is the

paradigm of a fundamental miscarriage of justice.

(1980) (citing Oregon v. Hass, 420 U.S. 714, 722 (1975)). “[T]he twofold aim [of
criminal law] is that guilt shall not escape or innocence suffer.” United States v.
Nixon, 418 U.S. 683, 709 (1974) (quoting Berger v. United States, 295 U.S. 78, 88
(1934)). Whenever the state discovers a mistake has been made the laws must
allow corrective action.

> “The death penalty is said to serve two principle social purposes:
retribution and deterrence of capital crimes by prospective offenders.” Gregg, 428
U.S. at 183 (opinion of Stewart, Powell, & Stevens, JJ.). Executing innocent
persons would not deter crime, and because retribution has as its benchmark “that
punishment should be directly related to the personal culpability of the criminal
defendant,” California v. Brown, 479 U.S. 538, 545 (1987) (O'Connor, 7.,
concurring), obviously there is no retribution in executing an innocent person.
Such an execution could serve no other function than the gratuitous infliction of

suffering.




In Herrera v. Collins, 506 U.S. 390 (1993), the United States Supreme Court
addressed the issue of whether a colorable claim of actual innocence was
cognizable in habeas corpus proceedings. Although not speciﬁcally resolved, a
majority of the Court spoke to the issue. Justice O’Connor and Justice Kennedy
unequivocally stated that “the execution of a legally and factually innocent person
would be a constitutionally intolerable event.” Herrera, at 419. However, because
both Justice O’Connor and Justice Kennedy felt that Mr. Herrera’s proffered
evidence of innocence was wholly unpersuasive; they concluded that no
constitutional violation would occur upon his execution.

Justice White “assume|[d] that a persuasive showing of ‘actual innocence’ . .
. would render unconstitutional the execution of Petitioner. . .” Id. at 429. But
because Mr. Herrera could not meet the lofty standard of proving, given the
proffered new evidence coupled with the evidence produced against him at trial,
“no rational trier of fact could [find] proof of guilt beyond a reasonable doubt,” id.,
Justice White found that Mr. Herrera was not entitled to habeas corpus relief.

Justice Blackmun, joined by Justices Stevens and Souter, found that
“nothing could be more contrary to contemporary standard of decency, or more
shocking to the conscience, than to execute a person who is actually innocent.” Id.
at 430 (citations omitted). Justices Blackmun, Stevens and Souter found that M.

Herrera’s proffered evidence was sufficient to warrant a hearing on the issue and




they would have remanded the case to the district court for an evidentiary hearing
on the actual innocence claim.

Finally, Chief Justice Rehnquist, assumed “for the sake of argument in
deciding [Herrera], that in a capital case a truly persuasive demonstration of ‘actual
innocence’ . . . would render the execution of a defendant unconstitutional.” Id. at
417. The Chief Justice found, however, like Justices O’Connor, Kennedy and
White, that the evidence proffered by Mr. Herrera was insﬁfﬁcient to make a truly
persuasive showing of actual innocence.

Thus, at least five Justices® who unequivocally found that the United States
Constitution, specifically the Eighth Amendment’s prohibition against cruel and
unusual punishment, prohibits the execution of an innocent person. Mr. Davis
contends that the Eighth Amendment requires the minimum constitutional process
of an evidentiary hearing to assess the cumulative effect of all his innocence
evidence, including the State witness recantations.

The Eighth Amendment’s Cruel and Unusual Punishment Clause “draws its

meaning from the evolving standards of decency that mark the progress of a

S As this synopsis of the plurality opinion in Herrera demonstrates, a truly
compelling argument that seven of the nine justices of the United States Supreme
Court found that the execution of someone who is actually innocent violates the
United States Constitution and would be an independent cognizable claim in
federal habeas corpus proceedings.




maturing society.” Trop v. Dulles, 356 U.S. 86, 101 (1958). This Court takes into
account “objective evidence of contemporary values before determining before
determining whether a particular punishment comports with fundamental human
dignity that the [Eighth] Amendment protects.” Coker v. Georgia, 433 U.S. 584
(1977)(plurality).

The “objective evidence of contemporary values” that inform the Eighth
Amendment are evidenced in many ways. Public opinion, Weems v. United States,
217 U.S. 349, 378 (1910), jury verdicts, McGautha v. California, 402 U.S. 183,
199 (1971), and legislation, Penry v. Lynaugh, 492 U.S. 302 (1989), can all reflect
the evolving standards of a maturing society. This Court has often looked to state
statutes to determine contemporary values for purposes of the Eighth Amendment
analysis. See Kennedy v. Louisiana, --- S.Ct. ----, 2008 WL 2511282, *13
(2008)(citing cases). A consensus of State laws on the issue “is entitled to great
weight.” Id. at 18. Additionally, the Court has found that the Eighth Amendment
“may acquire meaning as public opinion becomes enlightened by a humane
justice.” Weems, 217 U.S. at 378.

In the fifteen years since Herrera, the basis for this Court’s Eighth
Amendment analysis has eroded. In Herrera v. Collins, this Court assumed
without deciding that “a truly persuasive demonstration of ‘actual innocence’ made

after trial would render the execution of a defendant unconstitutional.” 500 U.S.




390, 417 (1993). The Court in Herrera based its Eighth Amendment analysis on
the idea that “constitutional provisions [] have the effect on ensuring against the
risk of convicting an innocent person.” 506 U.S. at 398-99. And it held that “[o]ur
society has a high degree of confidence in its criminal trials, in no small part
because the Constitution offers unparalleled protections against convicting the
innocent.” Id. at 420 (J. O’Connor, concurring).

Since Herrera was decided, the country has become skeptical of the
infallibility of our criminal system‘as shown by State statutory enactments and
public opinion. The impact of the DNA revolution had not begun to affect public
confidence in the outcome of criminal trials when Herrera was decided. Since
1989, there have been 218 post-conviction DNA exonerations. When Herrera was
decided in 1993, DNA had proven only 15 convictions to be erroneous.’
Eyewitness misidentification testimony was a factor in 77 percent of post-
conviction DNA exoneration cases, making it the leading cause of these wrongful

convictions.®

'See  www.innocenceproject.org/know;  Gross, J acoby, Matheson,
Montgomery. & Patil, Exonerations in the United States 1989 T hrough 2003, 95 J.
Crim. L. & C. 523, 555 (2006).

* See /[www.innocenceproject.org/Content/351.php
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